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OPI NI ON

MODI FI ED Bl RCH, J.
The defendant, Mario Gutierrez, was convicted by a jury

of vol untary mansl aughter for shooting a fenale friend with whomhe



resi ded. He was sentenced to six-years inprisonnent. He now
chal | enges his sentence, contending that the internediate court
erred in holding that by shooting his friend, he abused a position
of private trust. Tenn. Code Ann. 8§ 40-35-114(15)(1997).' Thus,
the issue we address is: Wiet her the defendant’s “live-in”
relationship with the adult victim justifies application of the

“abuse of private trust” sentence enhancenent factor?

Because we find error in the application of this
enhancenment factor to the facts of this case, we nodify the
sentence to four years. In an additional issue, the defendant
qguestions the court’s denial of alternative sentencing under Tenn.

Code Ann. 8 40-35-102(6)(1997). W find no error as to this issue.

The salient facts of record indicate that the defendant
and the victim began their relationship in Texas and noved to
Tennessee in the sumrer or fall of 1991. They had been having
rel ati onship problens and, at the tine of the offense, the victim
was planning to nove back to Texas where she had famly.
Circunstantial evidence suggests that during the relationship, the
def endant had abused the victim Few other facts concerning their

rel ati onshi p appear of record.

At trial, the State presented evidence supporting the
theory that the defendant becane angry when the victim di scussed

termnation of their relationship. He beat the victim and,

Tenn. Code Ann. § 40-35-114(15) states: “The defendant abused
a position of public or private trust, or used a special skill in
a manner that significantly facilitated the comm ssion or the
fulfillnment of the offense.”



ultimately, shot her. The defendant’s theory was that on the night
In question, January 12, 1992, the victim returned honme from a
friend’ s house late in the evening. Depressed and argunentati ve,
she nentioned suicide; a fight ensued. The victim obtained a
pistol; the defendant attenpted to west it from her. In the
struggl e, the gun di scharged, and the victi mwas wounded. She di ed

two days |ater.

The jury convicted the defendant of vol untary
mansl aughter.? As a Cass C felony, the range of punishment for
vol untary mansl aughter is three to six years. Tenn. Code Ann. 8
40- 35-112(a) (3)(1997). In sentencing the defendant, the tria
court considered the fact that the defendant had no crim nal
background and acknow edged the presunptive mninmm sentence of
three years. The court enhanced the sentence under factor (9),°3

finding the use of the pistol to be “a very strong factor to be

considered.” It also found that factor (15) (abuse of a position
of trust) applied to “a live-in situation . . . involving donestic
violence.” In mtigation, the court considered the efforts of the

defendant in sunmoni ng nedical assistance. The court concl uded
that “the enhancing factors far, far outweigh any mtigating

factors.” The court inposed the maxi num sentence of six years.

2 “\oluntary mansl aughter is the intentional or knowi ng killing
of another in a state of passion produced by adequate provocation
sufficient to lead a reasonable person to act in an irrational
manner.” Tenn. Code Ann. § 39-13-211(a)(1997).

Tenn. Code Ann. § 40-35-114(9)(1997) states: “The defendant
possessed or enployed a firearm explosive device or other deadly
weapon during the comm ssion of the offense.”
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On appeal , the defendant did not contest the application
of enhancenent factor (9). Addressing factor (15), the Court of
Crimnal Appeals stated: “It is clear that nmenbers of a househol d
are in a special position of trust wth respect to one
another. . . . Thus, we find the application of the enhancenent
factor found in 40-35-114(15) to be appropriate to this case.” The
Court of Crimnal Appeals affirnmed the six-year sentence of

i ncarceration

Under the Tennessee Crimnal Sentencing Reform Act of
1989, the trial court nust first determ ne the appropri ate range of
puni shnent based on the severity of the offense and t he defendant's
prior crimnal history. Tenn. Code Ann. 88 40-35-105 to -109
(1997). The m ninumsentence within the appropriate range becones
the presunptive sentence. Tenn. Code Ann. 8§ 40-35-210(c)(1997).
The trial court then considers enhancenent and mitigating factors
to determne the specific sentence to be i nposed. Tenn. Code Ann.

§ 40-35-210(b) (5) (Supp. 1998).

“The enhancenent factors are set forth [in § 40-35-114]
to identify those situations which justify a departure from the
m ni nrum penalties for each offense.” Tenn. Code Ann. § 40-35-114
sentencing commin cnts (1997).% 1In other words, the legislature
has determ ned that defendants who commit offenses to which the
criteria of these enhancenent factors apply are subject to

i ncreased penalties. See State v. Walton, 958 S.W2d 724, 729

‘Li kewi se, mitigating factors indicating a reduced culpability
are set forth in Tenn. Code Ann. § 40-35-113 (1997).
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(Tenn. 1997). The State has the burden of proving any enhancenent

factors. See State v. Poole, 945 S.W2d 93, 100 (Tenn. 1997).

If the State satisfies its burden, the trial court may
increase the sentence from the mninum as appropriate for the
proven factors. The trial court may then reduce the sentence as
appropriate for any relevant mtigating factors. Tenn. Code Ann.

§ 40-35-210(e) (1997).

If the sentence inposed is challenged on appeal, the
appel l ate court mnust conduct a de novo review with a presunption
that the determ nations (including the application of enhancenent
factors) made by the trial court are correct.® Tenn. Code Ann. 8§
40- 35-401(d) (1997); Poole, 945 S.W2d at 96. The question before
this Court--whether adults sharing a household are in a per se
position of trust for purposes of Tenn. Code Ann. 8§ 40-35-114(15)--
is, however, a legal question which is reviewable de novo with no

presunption of correctness. See State v. Wl kerson, 905 S . W2d

933, 935 (Tenn. 1995).

The sentencing statute specifically provides that

sent enci ng enhancenent is justified where:

The defendant abused a position of
public or private trust, or used a

special skill in a manner that
significantly facilitated t he
comm ssion or the fulfillnment of the
of f ense.

®>The exception to this presunption of correctness, where the
record fails to denonstrate that the trial court considered these
sentencing principles, does not apply in this case. See State v.
Ashby, 823 S.W2d 166, 169 (Tenn. 1991).
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Tenn. Code Ann. 8 40-35-114(15). Relying solely on the fact that
the victimand the defendant |ived together, the trial court found
themto have shared a position of private trust. The trial court
used this finding as the justification for applying Tenn. Code Ann.
8 40-35-114(15) to enhance the sentence. The defendant contends
that the application of enhancenent factor (15) is unjustifiable

and, consequently, that the resulting sentence constitutes error.

Though the abuse of a position of private trust
enhancenent factor has been discussed in several cases, this Court
has not previously analyzed it in a case where both perpetrator and
victimwere conpetent adults.® W have, however, addressed this
enhancenent factor with regard to adult perpetrators and m nor
victins.” |In those cases, the Court stated:

[ Application of [this] factor
requires a finding, first, that
def endant occupied a position of
trust, either public or private.
The position of parent, step-parent,
babysitter, teacher, coach are but a
few  obvious exanpl es. The
determ nati on of the existence of a
position of trust does not depend on
the length or formality of the
rel ati onshi p, but upon the nature of
the relationship. Thus, the court
should look to see whether the
offender formally or informally
stood in a relationship to the
victim that pronoted confidence,
reliability, or faith.

°The Court of Criminal Appeals has found that a personal
rel ati onshi p between two conpetent adults nay create a position of
trust. See State v. Jackson, 946 S.W2d 329 (Tenn. Crim App.
1996); State v. Franklin, 919 S W2d 362 (Tenn. Crim App. 1995).

'See, e.g., State v. Adans, 864 S.W2d 31, 34 (Tenn. 1993)
(hol ding that the defendant’s status of l|ive-in boyfriend of the
not her of his victinms placed himin a position of private trust).
See also State v. Kissinger, 922 S.W2d 482, 488 (Tenn. 1996);
State v. Carico, 968 S.W2d 280, 286 (Tenn. 1998).
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State v. Kissinger, 922 S.W2d 482, 488 (Tenn. 1996).

Where the adult perpetrator and mnor victimare nenbers
of the sane household, the adult occupies a position of
“presunptive private trust” with respect to the mnor. | ndeed,
this Court expressed in Carico, that “there can be no question that
the rape of a child residing in the famly is an abuse of private

trust.” State v. Carico, 968 S . W2d 280, 286 (Tenn. 1998).

The doctrine of “presunptive private trust” furnishes a
wor kabl e analysis in adult perpetrator/mnor victimcases because
mnors, in a general sense, are limted in their judgnment. But the
application of this analysis, in cases where both the perpetrator
and the victim are conpetent adults nmay l|lead to unwarranted
results. In this regard, we observe that adult victins are
generally held to have reasonabl e judgnent and, unlike mnors, can
generally function reasonably independently. It follows that to
use the nere sharing of a household or the existence of a
relationship to determne whether a position of private trust
exi sts between conpetent adults can result in an overly-broad
application of the enhancenent factor.® The nere exi stence of such
a rel ationship does not render that perpetrator nore cul pable than
one who has a different relationship or no relationship with the

victim?

8 f a relationship in which two adults live together is a
position of presunptive private trust, a fortiori, such a
presunption should apply to husband and wi fe residing together.
But common experience teaches that relationships vary, and great
difficulty arises from sincere efforts to categorize any
rel ati onship, for things are not always as they seem

°I't has been held that no reason can be discerned for finding the
murder of a defendant’s famly nenber “any | ess cul pable than the
murder of a stranger.” State v. Stenson, 940 P.2d 1239, 1284
(Wash. 1997). The reverse is also true; other things being equal,
the nurder of a famly nmenber is no nore cul pabl e than the nurder
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As stated in State v. Kissinger, to determne the

application of the private trust factor, the court nust |ook to
“the nature of the relationship,” and whether that relationship

“pronoted confidence, reliability, or faith.” State v. Kissinger,

922 S.W2d at 488. A relationship which pronotes confidence,

reliability, or faith, usually includes a degree of vulnerability.

It is the exploitation of this vulnerability to achieve crimna

purposes which is deened nore blameworthy and thus justifies
application of the enhancenent factor. Accordingly, factor (15)
is construed to apply only where there is evidence that the nature
of the relationship between the perpetrator and the adult victim
caused the victim to be particularly vulnerable.? If such a
relationship or “private trust” is shown, the State nust then prove
that the perpetrator abused that relationship in commtting the
crime. As with all determ nations regarding the application of an
enhancenent factor, the utilization of this analysis “is a task
that nust be undertaken on a case-by-case basis.” Pool e, 945

S.W2d at 96.

Turning to the record before us, aside fromthe fact that
t he def endant and the victimlived together, details concerningthe
nature of their relationship are neager; facts concerning the
exi stence of a relationship which pronoted a reliance, confidence,
and faith that created a vulnerability on the part of the adult
victimare nonexi stent. Because nothing in the record supports a

finding that the defendant occupied a position of private trust

of a stranger.

YA certain anount of confidence, reliability, or faith (and
vul nerability) may exist between persons with mninmal or no prior
contact, for instance, in circunstances which pronpt soneone to
seek help froma stranger because of a flat tire, a m ssed bus, or
a nedical enmergency. This type of relationship does not support
t he application of the enhancenent factor.
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(for purposes of enhancenent) with respect to the victim the State
has not met its burden of proving that this enhancenent factor
shoul d be applied. Therefore, the application of this enhancenent

factor was error.

In the case of error, this Court has the authority to
nodi fy the sentence pursuant to Tenn. Code Ann. 8 40-35-401(c)(2)
(1997).* The only enhancenent factor found to be valid in this
case, is factor (9). In regards to factor (9), the trial court
hel d, perhaps in anticipation of a successful challenge to the use
of factor (15), the follow ng:

The Court finds that Number 9, even
st andi ng al one, woul d be appropri ate

under the facts and ci rcunstances in
this case (that is the use of a

firearm . . . to enhance [the
sentence] to the maxinumw thin the
range.

This holding is reviewed de novo with a presunption of correctness.

Tenn. Code Ann. 8§ 40-35-401(d).

The defendant not only asserts that enhancenent factor
(9) is an i nadequate basis to i npose the naxi numsentence, but al so
insists that the mtigating factors are strong. He suggests that
t he sentence shoul d be mtigated because he does not have a history
of crimnal behavior and because he presented favorabl e testinony

concerning his character and standing in the community at the

H1f a sentence is appealed, the appellate court may . . .
[a]ffirm reduce, vacate or set aside the sentence i nposed.” Tenn.
Code Ann. § 40-35-401(c)(2).



sentencing hearing. He asks this Court to reduce his sentence to

t hree years.

The lack of a crimnal history is appropriately

considered in mtigation. See, e.qg., State v. Pike, 978 S.W2d

904, 918 (Tenn. 1998). And indeed, the defendant presented mnuch
evi dence that he was respected, trusted, and |i ked by the nenbers
of his church. Based on the one renuai ni ng enhancenent factor, that
t he defendant used a firearm and the mtigating factors that the
def endant did not have a crimnal history and was well regarded in

his community, the Court nodifies the sentence to four years.
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Vi

Additionally, the defendant argues that alternative
sentenci ng was warranted rather than incarceration. The defendant
was sentenced as a Standard Ofender of a Cass C felony.
Def endant s who do not possess “crimnal histories evincing a clear
di sregard for the aws and norals of society” and are convicted of
a Class C felony, are “presuned to be a favorable candidate for
alternative sentencing options in the absence of evidence to the
contrary.” Tenn. Code Ann. 8§ 40-35-102(5), (6)(1997). *“Evidence
to the contrary” that would overcone this presunption, may i nclude
evidence that confinenment is particularly suited to provide an
effective deterrence to others likely to commit simlar offenses,
or evidence that confinenent is required to avoi d depreciating the

seri ousness of the offense. State v. Davis, 940 S. W2d 558, 560

(Tenn. 1997); Tenn. Code Ann. § 40-35-103(1)(B)(1997).

Here, the trial court followed the principles of the
Crim nal Sentencing ReformAct of 1989. The trial court began its
consideration of this issue by acknow edging that under the
princi pl es of sentencing, the defendant is presuned to be entitled
to an alternative sentence. The court also considered the fact
that the defendant had no prior record and that his social history
was good. The court inposed a sentence of incarceration based on

the need for deterrence.

The Court of Crim nal Appeal s did not address whet her the
need for deterrence was an appropriate basis for denying an
alternative sentence. Instead, the court found that incarceration
was required in order to avoid depreciating the seriousness of the

pervasi ve probl emof donestic violence. See Tenn. Code Ann. § 40-
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35-103(1)(B). Generally, the nature of a crinme, in this case
donmestic violence, “is not by itself, a sufficient basis for the
denial of probation, where the legislature has provided the

possibility of a suspended sentence.” State v. O eavor, 691 S. W 2d

541, 543 (Tenn. 1985). |In this case, however, trial testinony that
t he defendant acknow edged little culpability for his actions
supports a finding that a sentence of confinenent is necessary to

avoi d depreciating the seriousness of this crine.

VI |

Accordingly, and for the reasons above expressed, the
judgment of the Court of Crimnal Appeals is affirnmed except for
the sentence, which is hereby reduced to four years in the
Departnment of Correction. The costs of this appeal are taxed to

the State of Tennessee.

ADOLPHO A. BIRCH, JR, Justice
CONCUR:

Ander son, C.J.
Dr owot a, Hol der, Barker, JJ.
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